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§655.17

(iii) If applicable, explain the lawful
job-related reason(s) for not hiring any
U.S. workers who applied or were re-
ferred to the position.

(3) The employer must retain
résumés (if available) of, and evidence
of contact with (which may be in the
form of an attestation), each TU.S.
worker who applied or was referred to
the job opportunity. Such résumeés and
evidence of contact must be retained
along with the recruitment report for a
period of no less than 3 years, and must
be provided in response to an RFI or in
the event of an audit or an investiga-
tion.

§655.17 Advertising requirements.

All advertising conducted to satisfy
the required recruitment steps under
§655.15 before filing the Application for
Temporary  Employment  Certification
must meet the requirements set forth
in this section and must contain terms
and conditions of employment which
are not less favorable than those to be
offered to the H-2B workers. All adver-
tising must contain the following in-
formation:

(a) The employer’s name and appro-
priate contact information for appli-
cants to send résumeés directly to the
employer;

(b) The geographic area of employ-
ment with enough specificity to ap-
prise applicants of any travel require-
ments and where applicants will likely
have to reside to perform the services
or labor;

(c) If transportation to the work-
site(s) will be provided by the em-
ployer, the advertising must say so;

(d) A description of the job oppor-
tunity (including the job duties) for
which labor certification is sought
with sufficient detail to apprise appli-
cants of services or labor to be per-
formed and the duration of the job op-
portunity;

(e) The job opportunity’s minimum
education and experience requirements
and whether or not on-the-job training
will be available;

(f) The work hours and days, ex-
pected start and end dates of employ-
ment, and whether or not overtime will
be available;

(g) The wage offer, or in the event
that there are multiple wage offers, the
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range of applicable wage offers, each of
which must not be less than the high-
est of the prevailing wage, the Federal
minimum wage, State minimum wage,
or local minimum wage applicable
throughout the duration of the cer-
tified H-2B employment; and

(h) That the position is temporary
and the total number of job openings
the employer intends to fill.

§§655.18-655.19 [Reserved]

§655.20 Applications for temporary
employment certification.

(a) Application filing requirements. An
employer who desires to apply for labor
certification of temporary employment
for one or more nonimmigrant foreign
positions must file a completed Appli-
cation for Temporary Employment Certifi-
cation form, and a copy of the recruit-
ment report completed in accordance
with §655.15(j).

(b) Filing. An employer must com-
plete the Application for Temporary Em-
ployment Certification and send it by
U.S. Mail or private mail courier to the
NPC. Employers are strongly encour-
aged to keep receipts of any mailings.
The Department will publish a Notice
in the FEDERAL REGISTER identifying
the address or addresses to which appli-
cations must be mailed, and will also
post these addresses on the Depart-
ment’s Internet Web site at htip:/
www.foreignlaborcert.doleta.gov/. The
form must bear the original signature
of the employer (and that of the em-
ployer’s authorized attorney or agent if
the employer is represented by an at-
torney or agent). The Department may,
at a future date, require applications
to be filed electronically in addition to
or instead of by U.S. Mail or private
mail courier.

(c) Except where otherwise permitted
under §655.3, an association or other or-
ganization of employers is not per-
mitted to file master applications on
behalf of its employer-members under
the H-2B program.

(d) Certification of more than one po-
sition may be requested on the applica-
tion as long as all H-2B workers will
perform the same services or labor on
the same terms and conditions, in the
same occupation, in the same area of
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intended employment, and during the
same period of employment.

(e) Except where otherwise permitted
under §655.3, only one Application for
Temporary Employment Certification may
be filed for worksite(s) within one area
of intended employment for each job
opportunity with an employer.

(f) Where a one-time occurrence lasts
longer than one year, but less than 18
months, the employer will be issued a
labor certification for the entire period
of need. Where a one-time occurrence
lasts 18 months or longer, the employer
will be required to conduct another
labor market for the portion of time
beyond 12 months.

§655.21 Supporting evidence for tem-
porary need.

(a) Statement of temporary need. Each
Application for Temporary Employment
Certification must include attestations
regarding temporary need in the appro-
priate sections. The employer must in-
clude a detailed statement of tem-
porary need containing the following:

(1) A description of the employer’s
business history and activities (i.e., pri-
mary products or services) and sched-
ule of operations throughout the year;

(2) An explanation regarding why the
nature of the employer’s job oppor-
tunity and number of foreign workers
being requested for certification reflect
a temporary need;

(3) An explanation regarding how the
request for temporary labor certifi-
cation meets one of the regulatory
standards of a one-time occurrence,
seasonal, peakload, or intermittent
need under §655.6(b) as defined by DHS
under 8 CFR 214.2(h)(6)(ii)(B); and

(4) If applicable, a statement justi-
fying any increase or decrease in the
number of H-2B positions being re-
quested for certification from the pre-
vious year.

(b) Request for supporting evidence. In
circumstances where the CO requests
evidence or documentation substan-
tiating the employer’s temporary need
through a RFI under §655.23(c) to sup-
port a Final Determination, or notifies
the employer that its application is
being audited under §6565.24, the em-
ployer must timely furnish the re-
quested supplemental information or
evidence or documentation. Failure to

§655.22

provide the information requested or
late submissions may be grounds for
the denial of the application. All such
documentation or evidence becomes
part of the record of the application.

(c) Retention of documentation. The
documentation required in this section
and any other supporting evidence jus-
tifying the temporary need by the em-
ployer filing the Application for Tem-
porary Employment Certification must be
retained for a period of no less than 3
yvears from the date of the -certifi-
cation.

§655.22 Obligations of H-2B employ-
ers.

An employer seeking H-2B labor cer-
tification must attest as part of the
Application for Temporary Employment
Certification that it will abide by the
following conditions of this subpart:

(a) The employer is offering terms
and working conditions normal to U.S.
workers similarly employed in the area
of intended employment, meaning that
they may not be unusual for workers
performing the same activity in the
area of intended employment, and
which are not less favorable than those
offered to the H-2B worker(s) and are
not less than the minimum terms and
conditions required by this subpart.

(b) The specific job opportunity for
which the employer is requesting H-2B
certification is not vacant because the
former occupant(s) is (are) on strike or
locked out in the course of a labor dis-
pute involving a work stoppage.

(c) The job opportunity is open to
any qualified U.S. worker regardless of
race, color, national origin, age, sex,
religion, handicap, or citizenship, and
the employer has conducted the re-
quired recruitment, in accordance with
the regulations, and has been unsuc-
cessful in locating sufficient numbers
of qualified U.S. applicants for the job
opportunity for which labor -certifi-
cation is sought. Any U.S. worker ap-
plicants were rejected only for lawful,
job-related reasons, and the employer
must retain records of all rejections.

(d) During the period of employment
that is the subject of the labor certifi-
cation application, the employer will
comply with applicable Federal, State
and local employment-related laws and
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